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11 The only issue before us is whether reversible error
occurred when a trial judge sentenced Leroy D. Cropper to death
under a procedure that violated the right to ajury trial under the
Si xth Amendnent to the United States Constitution. See Ring v.

Arizona, 536 U.S. 584, 609, 122 S. Ct. 2428, 2443 (2002) (Ring I1).



We have jurisdiction pursuant to Article VI, Section 5.3 of the
Arizona Constitution and Arizona Revised Statutes (AR S.) section
13-4031 (2001). Based on our review of the record, we cannot
conclude that the Sixth Amendment violation constituted harnl ess
error.
l.

12 In RRng I'l, the United States Suprene Court held that
Arizona’s forner capital sentencing schene violated the Sixth
Amendnent . Ring Il, 536 U.S. at 609, 122 S. C. at 2443. The
Court declared that “[c]apital defendants, no | ess than non-capital
defendants . . . are entitled to a jury determ nation of any fact
on which the legislature conditions an increase in their maxi mum
puni shnent.” Id. at 589, 122 S. C. at 2432. The Court reversed
our decision in State v. Ring, 200 Ariz. 267, 25 P.3d 1139 (2001)
(Ring 1), and remanded for further proceedings consistent withits
deci si on. Ring Il, 536 U.S. at 609, 122 S. C. at 2443.

13 Following the Suprene Court’s R ng Il decision, we
consolidated all death penalty cases in which this court had not
yet issued a direct appeal nandate to determ ne whether Ring Il
requires this court to reverse or vacate the defendants’ death
sentences. In State v. Ring, 204 Ariz. 534, {53, 65 P.3d 915,
936 (2003) (Ring 111), we held that we wll examne a death
sentence inposed under Arizona' s superseded capital sentencing

statutes for harnl ess error.



(I

14 Cropper pled guilty to first degree nurder, dangerous or
deadly assault by a prisoner, and three counts of pronoting prison
contraband for the nurder of Arizona Departnent of Corrections
(ADOC) O ficer Brent Lumey. Oficer Lunmley was nurdered after he
and a fellow corrections officer, Deborah Landsperger, searched
Cropper’s cell at the Perryville State Prison.!?

15 After entering judgnment, the trial judge conducted a
sentencing hearing to determ ne whether any aggravating or
mtigating circunstances existed. See ARS. § 13-703 (Supp.
1999), anended by 2002 Ariz. Sess. Laws, 5th Spec. Sess., ch. 1, §
1. The judge found three aggravating circunstances and two
mtigating circunstances. He found, beyond a reasonabl e doubt,
t hat Cropper had been convicted of a prior serious offense, AR S
section 13-703.F. 2 (Supp. 2002), that he nurdered O ficer Lumey in
an especially cruel manner, A R S. section 13-703.F. 6, and that he

commtted the nurder while in the custody of ADOC, A R S. section

13-703. F. 7.
16 Cropper presented six mtigating circunstances to the
court. The judge accepted two non-statutory mtigators: that

Cropper has a strong relationship with certain famly nenbers and

t hat he expressed renorse for the killing. He rejected four: that

! For a nore thorough description of the facts, see State

v. Cropper, 204 Ariz. ___, 68 P.3d 407 (2003).
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Cropper’s capacity to appreciate the wongful ness of his conduct
and his ability to conformhis conduct to the requirenents of the
| aw were significantly inpaired, A RS. section 13-703.G 1; that
Cropper grew up in a dysfunctional famly; that he has a substance
abuse problem and that his psychol ogi cal background and
dysfunctional famly contributed to his behavior. The judge
concluded that the established mtigating circunstances were not
sufficiently substantial to call for | eniency and sentenced Cropper
to death.

17 We affirnmed Cropper’s convictions on direct appeal and
ordered supplenental briefing on the issue of whether the Sixth
Amendnment Ring Il error was harm ess. Cropper, 204 Ariz. at __
M1 25, 68 P.3d at 412. W will find constitutional error harnl ess
if we conclude, beyond a reasonabl e doubt, that the error did not
contribute to or affect the sentencing outcone. Ring I, 204
Ariz. at __ , 9T 103-04, 65 P.3d at 946. If we conclude that
reasonabl e doubt exi sts, however, then the error is prejudicial and
the case nust be remanded for a new sentencing hearing under
Arizona' s anended capital sentencing statutes. Id. at __ , T 102,
65 P.3d at 946.

[l
A

18 Under Arizona |aw, an aggravating circunstance exists

when “[t]he defendant was previously convicted of a serious



of fense, whether preparatory or conpleted.” A R S. 8§ 13-703.F. 2.

The trial judge found that Cropper had been previously convicted of

aggravat ed assault. Cropper, 204 Ariz. at __ 1Y 11-12, 68 P. 3d at
4009.
19 In Ring Il'l, we held “that the Sixth Anendnent does not

require a jury to determne prior convictions under sections 13-
703.F.1 and F.2.” 204 Ariz. at ___ f 55, 65 P.3d at 937.
Accordingly, we will not disturb the trial judge's finding that the
prior serious conviction aggravating circunstance exists.

B.
7110 An aggravating circunstance exists when the defendant

commts first degree nurder while in the custody of ADOC. A R S

§ 13-703.F.7. Because Cropper concedes this aggravating
circunstance, we recognize it as established.? See Ring Ill, 204
Ariz. at ___ Y 93, 65 P.2d at 944.

C.
111 Anot her aggravating circunstance exists when “[t]he

def endant commtted the of fense in an especially hei nous, cruel or

2 Al t hough Cropper concedes that the i n-custody aggravating

ci rcunst ance exists, the F.7 aggravator also can be inplicit in a
verdi ct. . Rng Ill, 204 Ariz. at 1 83, 65 P.3d at 942
(hol di ng that the age of the victi maggravating circunstance can be
inplicit in a jury verdict where the defendant is sinultaneously
convicted of a relevant-age-dependent crine). Wen a jury
si mul taneously convicts a defendant of first degree nurder and
deadly or dangerous assault by a prisoner, the F.7 aggravator is
inplicitly established even though the aggravator itself was not
found by a jury.



depraved manner.” A R S. 8 13-703.F.6. The State nust prove at
| east one of the three conponents to establish this aggravator.
State v. Jeffers, 135 Ariz. 404, 429, 661 P.2d 1105, 1130 (1983).
112 The trial judge found that Cropper committed the murder

in an especially cruel manner. In State v. Knapp, we defined
“cruel” as “disposed to inflict pain esp. in a wanton, insensate or
vindi ctive manner: sadistic.” 114 Ariz. 531, 543, 562 P.2d 704,
716 (1977) (quoting Wbster’s Third New Int’l D ctionary).
Physical cruelty exists when “the victim consciously experienced
physi cal or nental pain prior to death, and the defendant knew or
shoul d have known that suffering would occur.” State v. Trostle,
191 Ariz. 4, 18, 951 P.2d 869, 883 (1997) (citations omtted).

113 At the aggravation/mtigation hearing, the State
presented testinmony fromDr. Philip Keen, Chief Mdical Exam ner
for Maricopa and Yavapai Counties. Dr. Keen testified that Oficer
Lum ey was attacked from behind and stabbed six tinmes. The knife
entered his neck and chest; the nost critical entry penetrated one
of his lungs. According to Dr. Keen, Oficer Lumey lived at | east
five mnutes after the stab wounds were inflicted and renai ned
conscious for at least three of those mnutes. Dr. Keen further
testified that the cuts severed a group of nerves in Lunl ey’ s body.
The nerve damage, according to Dr. Keen, would have caused
suffering. Wen asked if the injury would have caused a

substantial anount of pain, Dr. Keen responded, “There would be



sonme pain. Substantial? Everybody . . . has a different pain
threshold and so |I don’t know how to quantitate the i ndividual
pain.” The defense presented no credible rebuttal evidence.

114 In State v. Soto-Fong, we clarified the neaning of an
especially cruel murder. 187 Ariz. 186, 203-04, 928 P.2d 610, 627-
28 (1996). W held that the State had failed to produce sufficient
evidence to support the trial court’s finding of physical cruelty
because the finding was “based on the assunption that a nurder is
especially cruel whenever the victim remains conscious for sone
nonents after being shot.” 1d. at 203, 928 P.2d at 627. Although
provi ng the aggravator does not depend on satisfying “a bright-
line, arbitrary tenporal rule,” we cautioned that finding a nurder
especially cruel within the nmeani ng of section 13-703.F. 6 based on
such an assunption would frustrate the narrow ng purpose of the
aggravating circunmstance. 1d. at 204, 928 P.2d at 628. |nstead,
we concl uded, “where shots, stabbings, or blows are inflicted in
qui ck succession, one of themleading rapidly to unconsci ousness,
a finding of cruelty, w thout any additional supporting evidence,
is not appropriate.” 1d.

115 Qur deci sion in Soto-Fong devel oped our holding in State
v. Getzler, 135 Ariz. 42, 659 P.2d 1 (1983), in which we had
di stingui shed between two groups of cases involving the cruelty
aggr avat or. The first group consisted of two cases in which we

sustained an F.6 finding. In Knapp, we upheld the trial court’s



finding where the “defendant burned to death his two infant
daughters.” 1d. at 51, 659 P.2d at 10, quoted in Soto-Fong, 187
Ariz. at 203, 928 P.2d at 627. Simlarly, in State v. Mta, we
uphel d the finding where “the killers performed successive rapes
and severe beatings on the victimeprior to nmurdering her.” 1d.,
guoted in Soto-Fong, 187 Ariz. at 203, 928 P.2d at 627.

116 The second Gretzler group consisted of three cases in
whi ch we reversed or vacated the trial court’s finding of especial
cruelty because the State failed to sufficiently establish physical
suffering. In Statev. Otiz, 131 Ariz. 195, 639 P.2d 1020 (1981),
and State v. Ceja, 126 Ariz. 35, 612 P.2d 491 (1980), we overturned
the trial judge's finding of cruelty because the evidence of the
victims suffering was inconclusive. Getzler, 135 Ariz. at 51,
659 P.2d at 10, cited by Soto-Fong, 187 Ariz. at 203, 928 P.2d at
627. In State v. Bishop, 127 Ariz. 531, 622 P.2d 478 (1980), and
State v. Clark, 126 Ariz. 428, 616 P.2d 888 (1980), we held that
suffering could not have occurred because the evidence indicated
the victins died i medi ately after the attack. Getzler, 135 Ari z.
at 51, 659 P.2d at 10, cited by Soto-Fong, 187 Ariz. at 203, 928
P.2d at 627.

117 The manner in which Oficer Lunmley died is neither as
patently cruel as were the deaths in Knapp and Mata nor as swift as
those in Bishop and d ark. Because O ficer Lumey remained

conscious for arelatively short tinme, however, the State bore the

8



burden of providing sone additi onal supporting evidence of cruelty.
Sot o- Fong, 187 Ariz. at 204, 928 P.2d at 628. On this record, we
cannot hold that all reasonable juries would find the especially
cruel aggravating circunstance established beyond a reasonable
doubt. Cf. State v. Jones,  Ariz. _, Y14,  P.3d
___(2003) (holding that a jury could conclude that the victiml ost
consci ousness imedi ately following the first assault); State v.
Cafitez, _ Ariz. __, § 15, _  P.3d ___, __ (2003) (sane).
Therefore, Cropper is entitled to a jury finding on this
aggravati ng circunstance.

I V.
118 To sentence a defendant to death, not only nust the trier
of fact find, beyond a reasonabl e doubt, the existence of one or
nore aggravating circunmstances, but it also nust consider whether
any mtigating circunstances are sufficiently substantial to cal
for leniency. See AR S. 8§ 13-703.E (Supp. 2002). We may “affirm
a capital sentence only if we conclude, beyond a reasonabl e doubt,
that no rational trier of fact would determ ne that the mtigating
ci rcunst ances were sufficiently substantial to call for Ieniency.”
Ring I'll, 204 Ariz. at ___ 1 104, 65 P.3d at 946.
119 Cropper offered several mtigating circunstances for the
court’s consideration. The trial judge found only two mtigators,
and he did not find their weight sufficiently substantial to cal

for |eniency.



120 The defense’s main theory in mtigation was that the cel
search caused Cropper to relive childhood trauma, thereby forcing
himinto a dissociative state. According to the defense, Cropper,
as a child, was severely abused by his stepnother. Cr opper’s
father often wi tnessed the abuse and did not intervene on behal f of
his son. These past psychol ogi cal traunmatic experiences allegedly
mat ched the cell -search event closely enough to trigger Cropper’s
reaction and subsequent conduct. Therefore, Cropper becane
verbally confrontational wth Oficer Landsperger because he
bel i eved that she, |ike his stepnother, did not respect himand his
property. Wile it was she who allegedly disrespected his
property, Cropper held Lumey ultimtely responsi ble because he,
| i ke his father, should have intervened.
121 The defense presented the testinony of three experts,
i ncluding one neurologist, to support its theory. One of the
def ense experts, Dr. Susan Parrish, was questioned about Cropper’s
di ssoci ative state and about why Cropper would attack Oficer
Lum ey rather than O ficer Landsperger. Dr. Parrish answered:

Leroy was in a dissociative state and was fl ashi ng back

to what happened in his chil dhood. Because it’s his

father that he has the hatred for. He, he doesn't--he

does not blanme his stepnother. | nmean in his, in his

view, you know, there’'s a principle here. This is a man,

you know, a father with a--an architect father here is

standing by and allowi ng an injustice, that the person

doing it is not recogni zi ng because they have their own,

own set of problens. So it’s the person who allows this

to go on and knows that it’s wong that is the focus of
hi s anger.

10



[E]arly on he felt very close to his father. And it’s

possible that that sense of <closeness that his

father . . . from his standpoint betrayed, is what

created the foundation for such hate towards a male

authority figure. And, and sort of dismssing the role

of the fenuale.
122 The State presented rebuttal evidence in the form of
testimony by psychologist Dr. Jess MIler. Dr. MIller evaluated
Cropper and concluded that he did not commt the nurders in an
“altered state,” as theorized by Dr. Parrish. Instead, in Dr.
MIller’s opinion, Cropper suffers from a sociopathic personality
di sorder. Dr. MIller concluded that Cropper manipulated the
psychol ogi cal eval uati ons.
123 The judge rejected this mtigating circunstance because
he failed to find a causal nexus between Cropper’s chil dhood
experiences and O ficer Lum ey s nurder. After reviewing the trial
record, we cannot concl ude, beyond a reasonabl e doubt, that a jury
woul d do the sane. Dr. Parrish testified both that Cropper
conmmtted the nmurder while in a dissociative state and that his
chil dhood traunma caused himto enter that state. \Wether or not
this theory is credible and, if so, whether a causal nexus exists
between Cropper’s early |ife experiences and the nurder are
gquestions of facts that require judging the credibility and wei ght
of the defense’s mtigation evidence and the State’s rebuttal. W

cannot concl ude, beyond a reasonabl e doubt, that a jury would not

have wei ghed differently the established mtigating circunstances

11



or found additional mtigating circunstances.

V.
124 For the foregoing reasons, we vacate Cropper’s death
sentence and remand for resentencing under A R S. sections 13-703

and 13-703.01 (Supp. 2002).

Ruth V. MG egor, Vice Chief Justice

CONCURRI NG:

Rebecca Wi te Berch, Justice

M chael D. Ryan, Justice

* Justice Hurwitz took no part in the consideration or decision of
this case.

JONES, CJ., concurring in part, dissenting in part:

125 | concur inthe result, but dissent fromthe mgjority’s
conclusion that harmess error analysis is appropriate where
sentencing determnations are nade by the trial judge in the

absence of the jury. The right to trial by an inpartial jury is

fundanental. The sentencing phase is, of itself, alife or death
matter. Were a judge, not a jury, determnes all questions
pertaining to sentencing, | believe a violation of the Sixth

12



Amendnment to the Constitution of the United States has occurred.
In the aftermath of the Suprenme Court’s decision in R ng v.
Arizona, 536 U.S. 584, 122 S. Ct. 2428 (2002) (Ring Il1), the
absence of the jury in the sentencing phase of a capital trial
necessarily anmounts to structural error. | would remand the case
for resentencing, sinply on the basis of the Sixth Anmendnent
violation. See Statev. Rng, _ Ariz. 99 105-14, 65
P.3d 915, 946-48 (2003) (Feldman J., concurring in part, dissenting

in part) (Ring IIl).

Charl es E. Jones, Chief Justice
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